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SUMMARY 

OF 

REPORT  OF  INVESTIGATION 

OF 

BOSTON     ELEVATED     RAILWAY 

BY 

TIMOTHY  F.  CALLAHAN 

SPECIAL  COUNSEL 


The  present  report  is  the  result  of  a  study  begun  in 
August,  1939,  and  sponsored  by  the  Mayor  and  the 
Finance  Commission.  The  persistent  deficits  of  the 
Elevated,  which  have  come  to  over  $18,000,000  in  the 
past  eight  years,  were  the  occasion  of  the  study.  The 
purpose  was  to  examine  -the  facts  leading  to  these 
deficits,  and  to  find  a  remedy  if  possible. 

According  to  the  terms  of  the  Public  Control  Act,  the 
Public  is  liable  for  deficits  because  under  the  Public 
Control  Act  it  is  obliged  to  pay  the  "cost  of  the  service." 
If  fares  are  insufficient  to  meet  the  ''cost  of  the  service," 
the  remainder  must  be  paid  by  the  Commonwealth 
and  assessed  upon  the  taxpayers  of  the  cities  and  towns. 

It  was  necessary,  therefore,  to  investigate  the  manner 
in  which  the  "cost  of  the  service"  has  been  computed 
by  the  Trustees,  and  what  it  has  been  used  for. 

At  the  start  of  Public  Control  in  1918  the  Elevated 
system  was  hopelessly  dilapidated,  and  financially  insol- 
vent. Mr.  Callahan's  findings  show  that  in  1918  the 
common  stock,  of  par  value  $23,800,000,  was  worthless, 
by  reason  of  existing  losses  which  had  not  been  provided 
for  by  the  private  management. 

At  the  present  time  the  Road  is  in  splendid  operating 
condition,   and  is   considerably  larger   than    the    1918 


Road.  This  improvement  and  expansion  under  Public 
Control  was  already  striking  by  1929,  and  is  described 
by  the  Trustees  at  that  time  as  follows: 

"  ...  Street  railway  transportation  in  Bos- 
ton had  arrived  at  an  impasse  in  1918.  The  physi- 
cal equipment  of  the  road  had  fallen  into  disrepair 
and  was  approaching  ruin  .  .  .  The  public  of 
Greater  Boston  faced  the  menace  of  a  broken 
service     ... 

"In  these  ten  years  $19,000,000  has  been  spent 
for  new  cars  and  buses.  In  the  matter  of  car 
equipment  there  is  hardly  a  trace  of  the  1918  road 
remaining;  and  there  is  no  comparison  possible 
between  the  modern  equipment  today  in  use  and 
that  with  which  the  Public  was  provided  in  1918. 

''In  1918  the  road  was  equipped  with  antiquated 
cars;  the  average  age  of  all  surface  cars  in  use  at 
that  time  on  the  road  was  17.2  years  . 
Contrast  these  with  the  modern  cars  . 
Wooden  cars  were  in  use  on  the  rapid  transit 
trains.  To-day  there  is  not  a  wooden  rapid  transit 
car  on  the  road;  all  are  of  steel.  In  these  ten 
years  there  have  been  placed  in  service  836  new 
service  cars  of  modern  type,  165  steel  elevated  and 
tunnel  cars,  and  about  300  buses  —  a  total  of  more 
than  1300  vehicles.  In  this  period  1476  out-of- 
date  cars  have  been  retired     .     .     . 

"  .  .  .  In  1918  the  existing  tracks  were 
crooked,  broken,  patched.  Tracks  to-day  are 
standard,  and  are  in  good  condition. 

"Rapid  transit  has  been  improved  and  ex- 
tended    .     .     ." 

If  the  road  has  been  increased  in  value  out  of  moneys 
paid  by  the  Public  in  the  "cost  of  the  service,"  the 
stockholders  benefit  at  the  expense  of  the  Public.  They 
remain  the  owners  of  the  Road,  under  the  terms  of  the 
Act. 
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Mr.   Callahan   was   led,   therefore,   to   the  following 
question : 

Has  the  value  of  the  Elevated  Road,  and  con- 
sequently the  equity  of  its  stockholders,  been 
enhanced  during  Public  Control  by  reason  of 
charges  demanded  of  and  paid  by  the  Public  under 
the  'cost  of  service'  provision,  and,  if  so,  have 
such  charges  been  responsible  in  any  degree  for 
the  deficits  of  the  past  eight  years? 

We  find  that  a  great  part  of  the  improvement 
and  expansion  of  the  Road  has  been  charged  to 
the  Public  in  the  ''cost  of  service." 

During  the  first  few  years  of  Public  Control  the 
Public  was  charged  with  $5,000,000  spent  to  put  the 
track  into  good  operating  condition.  This  extraor- 
dinary charge,  in  excess  of  normal,  current  maintenance, 
was  caused  by  the  failure  of  the  private  management 
to  make  adequate  repairs  in  the  years  before  1918. 
Crooked,  patched  and  broken  track  was  replaced  by 
new  track  at  the  expense  of  the  Public. 

A  great  part  of  the  rolling  stock  taken  over  by  the 
Trustees  in  1918  was  worthless,  or  almost  worthless. 
During  the  early  years  this  was  replaced  by  new  equip- 
ment. The  money  for  this  purpose  came  from  the 
depreciation  charge,  part  of  the  "cost  of  service" 
charged  to  the  Public.  This  charge  was  set  high 
enough  to  produce  sufficient  funds  to  make  these 
replacements. 

The  Road  was  thus  "rehabilitated,"  that  is,  put  into 
good  operating  condition,  at  the  expense  of  the  Public. 
Charges  for  this  purpose  were  not  normal  operating 
expenses.  The  accounts  Tvept  by  the  Trustees,  how- 
ever, do  not  segregate  them  from  normal,  current 
expenses.  Extraordinary  expenses  for  "rehabilitation" 
are  jumbled  together  with  normal  operating  expenses. 

In  Mr.  Callahan's  opinion  there  is  grave  doubt  as  to 
the  authority  of  the  Trustees  to  charge  such  extraor- 


dinary  expenses  to  the  Public  in  the  ''cost  of  service." 
Apart  from  this  it  is  clear  that  the  Trustees  should  have 
carefully  segregated  such  extraordinary  expenses  from 
normal  operating  expenses.  This  they  failed  to  do 
despite  the  advice  of  independent '  accountants  hired 
by  them. 

The  Road  was  thus  greatly  improved  during  the  early 
years,  and  had  attained  good  operating  condition  by 
1923  or  1924.  The  Public  was  charged  with  this 
improvement,  in  the  ''cost  of  the  service"  computed 
by  the  Trustees. 

After  the  Road  had  been  put  into  good  operating 
condition,  the  Trustees  continued  the  practice,  begun 
at  the  start,  of  charging  all  retirements  of  property  to 
the  replacement  fund  built  up  out  of  moneys  paid  by 
the  Public.  Many  of  these  retirements  consisted  of 
property  which  was  completely  or  partially  worn  out 
when  Public  Control  began.  The  Trustees,  however, 
never  distinguished  between  losses  occurring  during 
Public  Control,  and  losses  existing  when  Public  Control 
began.  For  example,  in  1934,  the  Trustees  charged 
$586,139.11  to  the  replacement  fund  for  the  following: 

"Expenses  for  experimental  work  prior  to  1893 
on     .     .     .     motors     ... 

"Expenditure  for  motive  power  wiring  prior  to 
1894  covering  experimental  work     .     . 

"Expenditures  incurred  between  1890-1894  for 
converting  Box  Cars  from  Horse  Car  type  to 
Electric  Car  type." 

The  total  amounts  charged  by  the  Trustees  to  the 
replacement  fund  on  account  of  retirements  of  worn-out 
property  was  $35,498,853.45.  Mr.  Callahan  analyzed 
every  retirement  so  made.  As  a  result,  he  finds  that 
only  $17,078,893.18  of  such  losses  occurred  during 
Public  Control.  The  remaining  $18,419,960.27  of  losses 
so  charged  was  already-  in  existence  when  Public  Control 
began. 


In  his  opinion  there  is  grave  doubt  as  to  the  authority 
of  the  Trustees  to  charge  any  part  of  this  $18,419,960.27 
to  the  Pubhc  Control  period. 

But  even  if  it  be  granted  that  the  Trustees  were 
authorized  to  charge  the  Pubhc  for  putting  the  Road 
into  good  operating  condition,  and  thus  to  make  good 
at  the  expense  of  the  Pubhc  past  losses  on  operating 
property,  the  Trustees  have  gone  much  farther  than  this. 

The  total  amount  of  operating  property  retired,  up 
to  the  end  of  1939,  was  $34,582,097.01.  This  was  made 
up  as  follows: 

$17,078,893  18  retirements  of  operating  property  to  end 
of  1939  caused  by  operations  under 
Public  Control. 

$17,503,203  83  retirements  of  operating  property  to  end 
of  1939,  caused  by  depreciation  exist- 
ing when  Public  Control  began. 

All  retirements  of  operating  property  up  to  the  end  of 
1939,  whether  attributable  to  Public  Control,  or  to  the 
prior  period,  would  have  been  replaced  by  the  expendi- 
ture of  $34,582,097.01.  This  would  have  put  the  1918 
Road  into  good  operating  condition  at  the  end  of  1939. 

During  the  corresponding  period,  up  to  the  end  of 
1939,  the  Trustees  charged  to  the  ''cost  of  service"  the 
sum  of  $51,102,840.65,  on  account  of  depreciation  alone. 
They  thus  had  enough  to  replace  all  retirements  of 
operating  property,  and  $16,520,743.64  besides.  This 
sum  has  been  spent  on  a  physical  expansion  and  better- 
ment of  the  system. 

On  the  interpretation  of  the  Public  Control  Act  most 
favorable  to  the  Trustees,  Mr.  Callahan  thinks  that  this 
charge  of  $16,520,743.64  is  unwarranted. 

In  addition  to  the  charges  to  the  ''cost  of  service" 
which  he  discussed,  he  found  also  that  the  Trustees 
spent  the  following  amounts  for  betterment  of  track 
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and  equipment,  and  charged  them  to  the  Public  in  the 
''cost  of  the  service." 

$2,997,832  14  betterments   to   track,   June   30,    1918, 

to  December  31,  1931. 
$838,721  67  betterments  to  equipment,  June  30, 1918, 

to  December  31,  1931. 
$154,460  75  track    abandoned    and    not    replaced; 

book    value    charged     to     ''cost    of 

service." 

These  betterments  should  have  been  charged  to 
capital  account,  and  should  not  have  been  charged  to 
the  Public  in  the  "cost  of  the  service." 

In  addition  to  the  above  amounts,  the  Trustees 
charged  to  the  "cost  of  service"  $154,460.75  on  account 
of  track  abandoned  and  not  replaced.  There  is  no 
warrant  in  the  act  for  charging  the  Public  with  this  sum. 

Mr.  Callahan  concludes  that  on  the  interpretation 
of  the  Act  most  favorable  to  the  Trustees,  the  following 
excessive  charges  have  been  made  to  the  "cost  of 
service,"  in  the  period  from  June  30,  1918,  to  December 
31,  1939. 

$2,997,832  14  betterments  to  track 
839,721  67  betterments  to  equipment 
154,460  75  abandoned    track    improperly    charged 
to  "cost  of  service." 
16,520,743  64  amounts    charged    to    depreciation    by 
end  of  1939  in  excess  of  sum  required 
for  "good  operating  condition." 


$20,512,758  20       Total 

These  figures  are  minimum  figures  which  may  be 
increased  by  a  further  examination  of  the  accounts 
involved,  and  by  an  examination  of  the  maintenance 
accounts  for  the  period  after  1931,  which  is  not  covered 
by  this  report. 


The  remedy  for  this  situation  is  a  proceeding  by  the 
Commonwealth  for  an  accounting  for  the  entire  period 
of  Public  Control.  In  Mr.  Callahan's  opinion  the 
trustees  are  obliged  to  give  such  an  accounting  upon 
demand  by  the  Commonwealth.  While  they  may  be 
considered  officers  of  the  Commonwealth  for  certain 
purposes,  he  does  not  think  that  they  are  agents  of  the 
Commonwealth  to  the  extent  that  the  Commonwealth 
is  bound  by  their  acts.  In  his  opinion  the  Common- 
wealth is  entitled  to  examine  into  their  acts  and  policies 
and  to  obtain  relief  from  them  where  such  acts  and 
policies  have  gone  beyond  the  authority  conferred  upon 
the  Trustees  by  the  Public  Control  Act. 

In  Mr.  Callahan's  opinion  the  City  of  Boston  would 
have  no  standing  to  obtain  such  relief.  The  Common- 
wealth alone  can  bring  the  kind  of  proceeding  outlined. 
This  would  be  the  concern  of  the  chief  law  officer  of  the 
Com.monwealth,  the  Attorney  General. 

Conclusion. 

The  Elevated  System  has  been  built  up  and  enriched 
during  Public  Control  by  charges  to  the  Public  through 
the  cost  of  service,  which  in  our  opinion  are  unwarranted. 

In  reaching  our  findings  we  have  examined  the 
minutes  of  the  Trustees  for  the  entire  period  down  to 
the  end  of  1939.  The  depreciation  accounts  have  been 
studied  for  the  same  period,  and  the  maintenance 
accounts  for  the  period  ending  December  31,  1931. 

We  do  not  suggest,  however,  that  the  findings  we 
have  made  include  all  the  factors  which  bear  upon  the 
Elevated  problem  as  it  exists  today.  Other  factors 
undoubtedly  have  an  important  bearing.  Among  these 
are  the  questions  of  fixed  charges,  of  economy  and 
efficiency  of  operation,  of  the  proper  return  to  be 
received  by  the  City  on  its  investment  in  subways,  and 
of  the  refinancing  of  the  Company's  bonds  as  it  has  been 
conducted  under  various  statutes  since  1931.  These, 
however,  in  no  way  affect  the  conclusions  that  we  have 
reached. 


The  following  matters  which  have  come  to  our  atten- 
tion, during  our  study  of  the  management  and  operation 
of  the  Road  under  Public  Control,  ought  to  be  pointed 
out  specifically,  without  limiting  the  detailed  findings 
which  we  have  previously  made : 

I.  The  Trustees  have  kept  no  accounts  of  their 
own,  but  have  simply  continued  the  books  of  the 
Elevated  Company.  This  has  been  done  despite 
the  fact  that  the  Trustees  themselves  recognized  in 
the  early  years  that  ''receipts  from  fares  and  other 
sources  accrue  by  virtue  of  chapter  159  (the  Public 
Control  Act)  to  the  Commonwealth,  and  not  to 
this  Company     .     .     .      " 

II.  In  continuing  the  books  of  the  Company, 
the  Trustees  have  made  no  distinction  in  the 
accounts  between  the  period  before  Public  Control, 
and  the  Public  Control  period. 

A.  The  Trustees  made  no  appraisal  of  the 
road  to  determine  losses  existing,  and  un- 
provided for,  at  the  start  of  Public  Control. 

B.  Although  the  Trustees  were  furnished 
by  independent  accountants  with  estimates 
of  the  amount  of  such  losses  existing  and  un- 
provided for  at  the  start  of  Public  Control,  such 
losses  were  not  indicated  on  the  books  of  the 
company. 

III.  Many  betterments  of  tracks  and  equipment, 
which  should  have  been  charged  to  capital  account, 
are  charged  directly  to  current  maintenance,  and 
therefore  to  the  cost  of  service  paid  by  the  Public. 

IV.  The  Trustees  have  not,  in  keeping  the  books 
of  the  Company,  segregated  charges  made  by  them 
for  "rehabilitation"  of  the  Road,  despite  the  advice 
of  independent  accountants  and  the  plain  re- 
quirements of  their  position  as  Trustees,  Extraor- 
dinary charges  for  "rehabilitation"  are  jumbled 
together  with  normal  operating  expenses. 
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V.  As  a  result  of  the  failure  of  the  Trustees  to 
keep  accounts  of  their  own,  and  of  the  way  in  which 
they  have  kept  the  hooks  of  the  Company,  the 
yearly  accounts  do  not  give  a  clear  picture  of  the 
actual  operations.  It  has  never  been  possible, 
therefore,  to  challenge  their  policies,  and  a  feeling 
has  gradually  arisen  that  their  discretion  is  un- 
limited. 

VI.  The  Trustees  put  the  road  into  ''good 
operating  condition"  by  1923  or  1924  by  charging 
the  Public,  in  the  cost  of  service,  amounts  sufficient 
to  make  up  a  large  part  of  th6  losses  existing  and 
unprovided  for  when  Public  Control  began. 

A.  The  loss  existing  on  June  30,  1918,  on 
account  of  ''Deferred  Maintenance,"  that  is,  on 
account  of  the  failure  of  private  management 
to  provide  adequate  maintenance  in  the  years 
preceding  Public  Control,  was  charged  directly 
to  current  maintenance  accounts,  and  therefore 
to  the  cost  of  service  paid  by  the  Public. 

B.  The  depreciation  charge  was  set  high 
enough  at  the  start  to  provide  funds  for  re- 
placement of  large  amounts  of  property,  prin- 
cipally rolling  stock,  which  was  completely,  or 
almost  completely  worn  out  when  Public 
Control  began. 

VII.  After  the  Road  had  been  put  into  "good 
operating  condition,"  the  Trustees  consciously  en- 
gaged in  a  physical  expansion  of  the  Road  out  of  the 
funds  provided  by  the  depreciation  charge,  thus 
exceeding  their  authority  under  the  Act. 

A.  This  expansion  had  come  to  over 
$10,000,000  by  the  end  of  1928,  the  original 
period  of  Public  Control  as  contemplated  in 
the  1918  Act. 

B.  By  the  end  of  1939  this  expansion  had 
amounted  to  at  least  $16,500,000. 
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VIII.  On  the  construction  of  the  Act  most 
favorable  to  the  Trustees,  they  had  overcharged 
the  PubUc,  in  the  cost  of  service,  a  minimum  of 
$20,500,000  by  the  end  of  1939.  This  amount  will 
be  much  larger  if,  in  a  proceeding  for  an  accounting, 
the  construction  of  the  Act  less  favorable  to  the 
Trustees  is  determined  to  be  the  correct  one. 

During  the  course  of  the  study  there  came  to  our  atten- 
tion certain  schedules  of  depreciable  property  prepared 
yearly  by  the  accounting  department  of  the  Company. 
We  have  not  considered  these  schedules  at  length  for  the 
following  reasons: 

1.  No  such  schedules  were  prepared  before  1922. 
By  that  time  a  great  amount  of  property  had  been 
added  to  the  system  out  of  the  previous  yearly 
depreciation  charges.  This  property  undoubtedly 
enters  into  the  computations  contained  in  the 
schedules.  It  is  not  possible,  therefore,  to  deal 
adequately  with  the  schedules  until  a  complete 
accounting  has  been  had  for  the  period  not  .covered 
by  the  schedules. 

2.  The  yearly  votes  of  the  Trustees  do  not 
follow  the  schedules,  although  the  votes  are  gen- 
erally prefixed  by  a  recital  that  the  schedules 
have  been  considered. 

3.  It  was  represented  to  us  that  these  schedules 
were  not  to  be  considered  a  part  of  the  books  of 
the  Company. 

4.  The  data  contained  in  these  schedules  shows 
a  depreciated  condition  of  the  Company's  property 
which  is  far  different  from  that  shown  on  the 
corresponding  yearly  account  filed  under  oath 
with  the  Department  of  PubUc  Utilities.  As  of 
December  31,  1939,  the  "accrued  depreciation"  on 
the  property  as  shown  in  the  report  filed  with  the 
Department  of  PubUc  Utilities  is  $16,654,629.49. 
The  ''accrued  depreciation"  as  shown  in  the 
schedule  for  that  date  is  $46,023,858.38. 
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It  is  incomprehensible  to  us  that  what  appears  to  be 
two  conflicting;  statements  should  exist  in  the  records 
of  the  Company. 

This  report  sets  forth  the  factors  which  are  princi- 
pally responsible  for  the  deficits  of  the  past  eight  years. 
We  have  suggested  a  plan  which,  if  adopted  by  the 
Commonwealth  through  the  Attorney  General,  will, 
clarify  the  Elevated  problem  once  and  for  all,  and  will 
bring  substantial  relief  to  the  cities  and  towns  of  the 
Metropolitan  District. 

Respectfully  submitted, 

Timothy  F.  Callahan, 
James  W.  Kelleher. 


When  this  investigation  was  undertaken  by  Mayor 
Tobin  and  the  Finance  Commission,  the  members  of  the 
Commission  were 

David  Lasker,  Chairman. 
James  E.  Maguire. 
Robert  Robinson. 
Joseph  A.  Scolponeti. 
James  H.  Flanagan^ 
Robert  E.  Cunniff,  Secretary. 

Mr.  Charles  M.  Storey  became  a  member  of  the 
Commission  on  October  9,  1939,  replacing  Mr.  Scol- 
poneti and  was  designated  by  the  Governor  as  Chairman. 
Mr.  Elias  F.  Shamon  became  a  member  on  December  13, 
1939,  replacing  Mr.  Robert  Robinson. 

Mayor  Tobin  not  only  joined  with  the  Finance  Com- 
mission in  sponsoring  the  investigation,  but  also  pro- 
vided the  major  portion  of  the  funds  necessary  for  it. 
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